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O P I  N I  O N

Mc Mur r a y,  J .

I n t hi s  c a s e ,  t he  Cha nc e l l or  f or  Bl e ds oe  Count y,  i n  e xe r c i s i ng

hi s  pr oba t e  j ur i s di c t i on,  c ons t r ue d a  de e d whi c h t he  de c e de nt ,
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Ra nda l l  Gr e e r  Si mmons ,  ma de  a nd de l i ve r e d i n hi s  l i f e t i me .   He

c onc l ude d t ha t  t he  de e d c r e a t e d a n e s t a t e  by t he  e nt i r e t y  be t we e n

t he  de c e a s e d  a nd hi s  wi f e .   We  a f f i r m t he  j udgme nt  of  t he  t r i a l

c our t .

The  de c e de nt ,  Ra nda l l  Gr e e r  Si mmons ,  di e d t e s t a t e  i n  Bl e ds oe

Count y,  Te nne s s e e ,  a nd hi s  wi l l ,  da t e d Apr i l  4 ,  1989,  wa s  a dmi t t e d

t o pr oba t e  on Apr i l  3 ,  1993.   Pe ggy Bowl i ng wa s  na me d e xe c ut r i x  i n

t he  wi l l  a nd wa s  dul y a ppoi nt e d.   The  a ppe l l e e ,  Ma r ga r e t  S.

Si mmons ,  i s  t he  wi dow of  t he  de c e a s e d,  Ra nda l l  Gr e e r  Si mmons .

I n hi s  l a s t  wi l l  a nd t e s t a me nt ,  Mr .  Si mmons ,  a mong ot he r

t hi ngs  l e f t  s pe c i f i c  de vi s e s  of  l a nds  t o  hi s  wi f e  a nd c hi l dr e n.

The  de vi s e  t o  t he  wi f e  de s c r i be d t he  pr ope r t y a s  " be i ng a  por t i on

of  t he  pr ope r t y de s c r i be d i n  t ha t  de e d of  r e c or d i n  De e d Book 40,

Pa ge  442 ,  De e d  Book 43,  Pa ge  359,  De e d Book 75,  Pa ge  24 a nd De e d

Book 75,  Pa ge  27 ,  Re gi s t e r ' s  of f i c e  of  Bl e ds oe  Count y. "   To hi s

s on,  Dougl a s  Ke i t h  Si mmons ,  he  de vi s e d s i x  a c r e s ,  mor e  or  l e s s ,  a nd

r e f e r r e d t o  t he  t r a c t  of  l a nd a s  be i ng a  pa r t  of  t he  l a nds  r e f e r r e d

t o i n  t he  s a me  De e d Books  a nd pa ge s  a s  t ha t  de vi s e d  t o  hi s  wi f e .

To hi s  da ught e r ,  Pe ggy Bowl i ng,  he  de vi s e d t he  hous e  a nd r e a l

pr ope r t y r e f e r r e d t o  i n  pa r a gr a ph 1,   upon t he  de a t h of  hi s  wi f e .

( Pa r a gr a ph 1 c ont a i ns  t he  s pe c i f i c  be que s t  t o  hi s  wi f e  a s  s e t  out

a bove . )   The  de vi s e  t o  Pe ggy Bowl i ng c ont a i ne d a  pr ovi s i on t ha t

" t he  pr ope r t y s ha l l  not  be  s ol d or  e nc umbe r e d by Pe ggy Bowl i ng,  or

he r  he i r s ,  f or  a  pe r i od of  f i f t y  ( 50)  ye a r s  a f t e r  t he  da t e  of  my
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de a t h.   Upon t he  e xpi r a t i on of  t he  s a i d f i f t y  ( 50)  ye a r  pe r i od,  f e e

s i mpl e  a bs ol ut e  t i t l e  wi l l  t he n a nd t he r e  ve s t  wi t h Pe ggy Bowl i ng,

or  he r  he i r s . "   I n  pa r a gr a ph 4 of  t he  Wi l l ,  t he  t e s t a t or  l e f t  t he

ba l a nc e  of  hi s  r e a l  e s t a t e  t o  hi s  c hi l dr e n,  Dougl a s  Ke i t h  Si mmons

a nd Pe ggy Bowl i ng.

Upon pr oba t e  of  t he  wi l l ,  t he  de c e de nt ' s  wi dow,  Ma r ga r e t  S.

Si mmons  c hos e  t o  t a ke  a n e l e c t i ve  s ha r e  of  t he  e s t a t e  pur s ua nt  t o

t he  pr ovi s i ons  of  T. C. A.  §  31- 4- 101 whi c h pr ovi de s  a s  f ol l ows :

Ri ght  t o e l e c t i ve  s har e .  ( a )  A de c e de nt ' s  s ur vi vi ng
s pous e  ha s  t he  r i ght  t o  e l e c t  t o  t a ke  a n e l e c t i ve  s ha r e .
The  e l e c t i ve  s ha r e  i s  one  t hi r d ( a)  of  t he  de c e de nt ' s
ne t  e s t a t e  a s  de f i ne d i n  s ubs e c t i on ( b) .  The  r i ght  t o
e l e c t  a n e l e c t i ve  s ha r e  i s  a va i l a bl e  t o  t he  s ur vi vi ng
s pous e  of  a n i nt e s t a t e  de c e de nt  a nd a  t e s t a t e  de c e de nt  i f
t he  s ur vi vi ng s pous e  e l e c t s  a ga i ns t  t he  de c e de nt ' s  wi l l .
Whe n t he  e l e c t i ve  s ha r e  i s  de t e r mi ne d,  i t  i s  e xe mpt  f r om
t he  uns e c ur e d de bt s  of  t he  de c e de nt  i nc ur r e d a f t e r  Apr i l
1 ,  1977.  I n de t e r mi ni ng t he  e l e c t i ve  s ha r e ,  i t  i s  not
r e duc e d by a ny e s t a t e  or  i nhe r i t a nc e  t a xe s .

 
( b)   The  ne t  e s t a t e  i nc l ude s  a l l  of  t he  de c e de nt ' s

r e a l  a nd pe r s ona l  pr ope r t y s ubj e c t  t o  di s pos i t i on unde r
t he  t e r ms  of  t he  de c e de nt ' s  wi l l  or  t he  l a ws  of  i nt e s t a t e
s uc c e s s i on r e duc e d by f une r a l  a nd a dmi ni s t r a t i on e x-
pe ns e s ,  home s t e a d,  e xe mpt i ons  a nd ye a r ' s  s uppor t .

I n  a ddi t i on t o t he  e l e c t i ve  s ha r e ,  Ms .  Si mmons  c l a i me d t i t l e

t o a l l  t he  r e a l  e s t a t e  a s  t he  s ur vi vi ng t e na nt  by t he  e n t i r e t y.

He r  c l a i m r e s t s  upon t he  i n t e r pr e t a t i on of  a  de e d whi c h i s  t he

s ubj e c t  of  t hi s  a ppe a l .   The  pa r t i e s  s t i pul a t e d t ha t  t he r e  we r e  no

f a c t s  i n  di s put e  r e ga r di ng t he  de e d a nd s ubmi t t e d t he  de e d t o  t he

c our t  f or  c ons t r uc t i on.   The  Cha nc e l l or  f ound t ha t  t he  de e d di d,  i n
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f a c t ,  c r e a t e  a  t e na nc y by t he  e nt i r e t i e s  be t we e n t he  de c e de nt  a nd

Ma r ga r e t  S.  Si mmons  s he  wa s  t he  owne r  of  t he  l a nds  de s c r i be d

t he r e i n a s  s ur vi vi ng t e na nt .   Thi s  a ppe a l  r e s ul t e d.   We  a f f i r m t he

j udgme nt  of  t he  t r i a l  c our t .

The  a ppe l l a nt  c ha l l e nge s  t he  j ur i s di c t i on of  t he  " pr oba t e

di vi s i on"  of  t he  Bl e ds oe  Count y Cha nc e r y Cour t  t o  c ons t r ue  t he

de e d.   Se c ondl y,  s he  a s ks  t hi s  c our t  t o  r e vi e w t he  f i ndi ngs  of  t he

Cha nc e l l or  t ha t  t he  de e d c r e a t e d a n e s t a t e  by  t he  e nt i r e t i e s

be t we e n t he  de c e a s e d,  Mr .  Si mmons  a nd Ms .  Si mmons .

J URI SDI CTI ON

Fi r s t l y,  we  poi nt  our  t ha t  t he r e  i s  no " pr oba t e  di vi s i on"  of

t he  Cha nc e r y Cour t  f or  Bl e ds oe  Count y.   The  c ha nc e r y c our t  i s  t he

c ha nc e r y  c our t  whe t he r  e xe r c i s i ng pr oba t e  j ur i s di c t i on or  j ur i s -

di c t i on ove r  ot he r  ma t t e r s .   The  Cha nc e r y Cour t  f or  Bl e ds oe  Count y

i s  gr a nt e d a ddi t i ona l  j ur i s di c t i on ove r  pr oba t e  ma t t e r s  by vi r t ue

of  t he  pr ovi s i ons  of  T. C. A.  §   16- 16- 201 whi c h,  i n  pe r t i ne nt  pa r t ,

pr ovi de s  a s  f ol l ows :

( a )   I n  a l l  c ount i e s  whe r e  not  ot he r wi s e  s pe c i f i -
c a l l y  pr ovi de d by publ i c ,  pr i va t e ,  s pe c i a l  or  l oc a l  a c t s ,
a l l  j ur i s di c t i on r e l a t i ng t o  t he  pr oba t e  of  wi l l s  a nd t he
a dmi ni s t r a t i on of  e s t a t e s  of  e ve r y na t ur e ,  i nc l udi ng t he
e s t a t e s  of  de c e de nt s  a nd of  wa r ds  unde r  gua r di a ns hi ps  or
c ons e r va t or s hi ps  a nd r e l a t e d ma t t e r s  he r e t of or e  ve s t e d i n
t he  c ount y  c our t ,  t he  c ount y j udge  or  c ount y c ha i r ,  i s
he r e by ve s t e d i n  t he  c ha nc e r y c our t  of  t he  r e s pe c t i ve
c ount i e s .  The  c ha nc e r y c our t  i n  s uc h c ount i e s  s ha l l  ha ve
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e xc l us i ve  j ur i s di c t i on ove r  t he  pr oba t e  of  wi l l s  a nd t he
a dmi ni s t r a t i on of  e s t a t e s  of  e ve r y na t ur e ,  i nc l udi ng t he
e s t a t e s  of  de c e de nt s  a nd of  wa r ds  unde r  gua r di a ns hi ps  or
c ons e r va t or s hi p,  a nd a l l  ma t t e r s  r e l a t i ng t he r e t o,
he r e t of or e  ve s t e d i n  t he  c ount y c our t .

( b)   . . .  The  c ha nc e l l or  s ha l l  he a r  a l l  pr oba t e s  i n
s ol e mn f or m a nd ma y he a r  s uc h ot he r  ma t t e r s  a s  t he
c ha nc e l l or  ma y de e m pr ope r .  . . .

Se c t i on 16- 16- 201 i n  no wa y l i mi t s  t he  j ur i s di c t i on of  t he

c ha nc e r y c our t  but ,  on t he  ot he r  ha nd,  i nc r e a s e s  i t .  I t  i s  a

s pe c i f i c  gr a nt  of  j ur i s di c t i on i n a ddi t i on t o a l l  ot he r  j ur i s di c -

t i on i t  pos s e s s e s .   Whe n e xe r c i s i ng i t s  pr oba t e  j ur i s di c t i on,  t he

c ha nc e r y c our t  i s  ne ve r t he l e s s  e n t e r t a i ni ng a n a c t i on i n  t he

c ha nc e r y c our t ,  not  i n  a  " pr oba t e  di vi s i on of  t he  c ha nc e r y c our t . "

I t  i s  we l l - s e t t l e d t ha t  c ha nc e r y c our t  pos s e s s e s  t he  i nhe r e nt

powe r  t o  s e t t l e  a nd r e move  c l ouds  f r om t he  t i t l e  t o  pr ope r t y.   The

s ur vi vi ng  s pous e ,  i nc or por a t e d i n  he r  not i c e  t o  t a ke  a n e l e c t i ve

s ha r e  of  t he  e s t a t e ,  a  r e que s t  t ha t  t he  c our t  r e move  t he  c l oud on

he r  t i t l e  t o  t he  r e a l  e s t a t e  whi c h wa s  br ought  a bout  by t he  wi l l .

Se e  I ndul t r i a l  De v.  Boa r d.  v .  Ha nc oc k,  901 S. W. 2d 382 ( Te nn.  App.

1995) .   We  f i nd a nd hol d t ha t  t he  Cha nc e r y Cour t  f or  Bl e ds oe  Count y

doe s  ha ve  j ur i s di c t i on t o  c ons t r ue  t he  de e d i n  que s t i on.

CONSTRUCTI ON OF THE DEED

We  wi l l  ne xt  e xa mi ne  t he  pr ovi s i ons  i n  t he  wa r r a nt y de e d whi c h

ga ve  r i s e  t o t hi s  a c t i on .   I n  t he  gr a nt i ng c l a us e ,  t he  de e d
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Th e  d e e d  u n d e r  c o n s i d e r a t i o n  h e r e  i s  t h e  d e e d  r e c o r d e d  i n  De e d  Bo o k  7 5 ,  Pa g e

2 7 .   Th e  d e e d  r e c o r d e d  i n  De e d  Bo o k  7 5 ,  Pa g e  2 4 ,  wa s  a  d i r e c t  c o n v e y a n c e  f r o m a

t h i r d  p a r t y  t o  Ra n d a l l  Si mmo n s  a n d  Wi f e  Ma r g a r e t  Si mmo n s .  

6

r e c i t e s :   " FOR AND I N CONSI DERATI ON of  t he  l ove  a nd a f f e c t i on whi c h

I  hol d f or  my wi f e ,  MARGARET S.  SI MMONS,  a n undi vi de d one - ha l f

i nt e r e s t  i n  a nd t o  a  c e r t a i n  pa r c e l  of  l a nd i n  t he  Fi r s t  Ci vi l

Di s t r i c t  of  Bl e ds oe  Count y,  Te nne s s e e ,  de s c r i be d a s  f ol l ows :

Be i ng i n Bl e ds oe  Count y,  on Cumbe r l a nd Mount a i n,  be i ng
t hr e e  t r a c t s  c ombi ne d a nd BEGI NNI NG a t  Ce c e l  Ange l ' s  S. E.
c or ne r  of  hi s  Hor t e r  t r a c t ;  t he nc e  N.  44°  E.  wi t h s a i d
Ange l ' s  l i ne ,  2747 f t .  t o  La ve r ne  Si mmons "  S. W.  Cor ne r ;
t he nc e  S.  44°  E. ,  1058 f t .  t o  a n i r on pi n c or ne r  i n
Hol l i s  Fr a z i e r ' s  l i ne ;  t he nc e  S.  44°  W. ,  2653 f t .  t o  t he
ol d Hor ne r  Cor ne r ;  t he nc e  S.  23°  30 '  E. ,  238 f e e t  t o
c or ne r  on Pa nt e r  Roa d;  t he nc e  wi t h  s a i d r oa d a s  i t
me a nde r s  S. W.  1029 f t .  t o  c or ne r ;  t he nc e  N.  42°  30 '  W.
wi t h a n ol d f e nc e ,  766 f t .  t o  a  s t one ;  t he nc e  N.  86°  30 '
W. ,  486 f e e t  t o  c or ne r ;  t he nc e  N.  14°  W. ,  452 f t .  t o
c or ne r ;  t he nc e  N.  53°  E. ,  902 f t .  t o  t he  BEGI NNI NG,
c ont a i ni ng 103 a c r e s ,  mor e  or  l e s s .

Be i ng t he  s a me  pr ope r t y c onve ye d t o  Ra nda l l  Si mmons  by
de e ds  of  r e c or d i n  De e d Book 43,  pa ge  359,  a nd De e d Book
40,  pa ge  442,  Re gi s t e r ' s  of f i c e ,  Bl e ds oe  Count y,  Te nne s -
s e e . 1

Fol l owi ng t he  de s c r i pt i on of  t he  pr ope r t y we  f i nd t he

f ol l owi ng l a ngua ge :

*     *      *      *

The  s ol e  i n t e nt  of  t hi s  c onve ya nc e  i s  t o  c r e a t e  i n
one  i ns t r ume nt  a  c ompl e t e  de s c r i pt i on of  al l  t he  pr o-
pe r t i e s  owne d by t he  pa r t i e s  he r e t o a  t e na nc y by t he
e nt i r e t i e s  be t we e n t he  Gr a nt or  a nd t he  Gr a nt e e  i n  a nd t o
t he  e nt i r e  i n t e r e s t  i n  s a i d pr ope r t y pr e vi ous l y he l d by
t he  gr a nt or  i n  a c c or d wi t h Se c t i on 64- 109,  Te nne s s e e  Code
a nnot a t e d.  [ Now T. C. A.  §  66- 1- 109. ]   ( Empha s i s  a dde d) .
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T. C. A.  §  66- 1- 109 pr ovi de s  a s  f ol l ows :

66- 1- 109.  Es t at e  by e nt i r e t i e s  c r e at e d by di r e c t
c onve yanc e .  — Any ma r r i e d pe r s on owni ng pr ope r t y or  a ny
i nt e r e s t  t he r e i n i n  s uc h pe r s on ' s  own na me ,  de s i r i ng t o
c onve r t  s uc h pe r s on ' s  i nt e r e s t  i n  s uc h pr ope r t y i nt o a n
e s t a t e  by t he  e nt i r e t i e s  wi t h s uc h pe r s on ' s  s pous e ,  ma y
do s o by di r e c t  c onve ya nc e  t o  s uc h s pous e  by a n i ns t r u-
me nt  of  c onve ya nc e  whi c h s ha l l  pr ovi de  t ha t  i t  i s  t he
gr a nt or ' s  i nt e nt i on by s uc h i ns t r ume nt  t o  c r e a t e  a n
e s t a t e  by t he  e nt i r e t i e s  i n a nd t o t he  e nt i r e  i nt e r e s t  i n
t he  pr ope r t y pr e vi ous l y he l d by t he  gr a nt or .   ( Empha s i s
a dde d) .

The  c ons t r uc t i on of  a  de e d i s  a  que s t i on of  l a w,  Rodge r s  v .

Bur ne t t ,  108 Te nn.  173,  65 S. W.  408  ( 1901) ,  a nd que s t i ons  of  l a w

a r e  r e v i e we d by t hi s  Cour t  de  novo wi t h no pr e s umpt i on of  t he

c or r e c t ne s s  of  t he  t r i a l  c our t .  Bi l l i ngt on v.  Cr owde r ,  553 S. W. 2d

590 ( Te nn.  App.  1977) .

The  c a nons  of  c ons t r uc t i on f or  de e ds  a r e  c l e a r l y  s e t  out  i n

t he  c a s e  l a w i n Te nne s s e e .   I t  i s  our  dut y t o  a ppl y t he s e  c a nons

wi t hout  de vi a t i on.

The  pr e f e r r e d r ul e  i n  Te nne s s e e  i s  t ha t  a l l  of  t he
pr ovi s i ons  of  a n i ns t r ume nt  a r e  c ons i de r e d t oge t he r  a nd
t he  i nt e nt i on of  t he  gr a nt or  of  a  de e d i s  a s c e r t a i ne d
f r om t he  e nt i r e  doc ume nt ,  not  f r om t he  s e pa r a t e  pa r t s
t he r e of ,  i f  a t  a l l  pos s i bl e .  Col l i ns  v .  Smi t hs on,  585
S. W. 2d 598 ( Te nn.  1979) .  I f  c l a us e s  or  pa r t s  of  a  de e d
a r e  c onf l i c t i ng or  r e pugna nt ,  t he  i nt e nt i on of  t he
gr a nt or  i s  ga t he r e d f r om t he  whol e  i ns t r ume nt ,  i ns t e a d of
f r om pa r t i c ul a r  c l a us e s ,  a nd i f  i t  i s  t he  c l e a r  i nt e nt  of
t he  gr a nt or  t ha t  a ppa r e nt l y  i nc ons i s t e nt  pr ovi s i ons  s ha l l
a l l  s t a nd,  i t  wi l l  be  gi ve n t ha t  e f f e c t  i f  pos s i bl e ,  a nd
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t he  t e c hni c a l  r ul e s  of  t he  c ommon l a w a s  t o  t he  di vi s i on
of  de e ds  i nt o f or ma l  pa r t s  wi l l  not  pr e va i l  a s  a ga i ns t
t he  ma ni f e s t  i nt e nt  of  t he  pa r t i e s ,  a s  s hown by t he  whol e
de e d.  Hut c hi s on v.  Boa r d,  194 Te nn.  223 ,  250 S. W. 2d 82
( 1952) .  

I n  r e  Es t a t e  of  Ba t e y,  1990 Te nn.  App.  LEXI S 94.

I n s e a r c h f or  t he  i nt e nt i on of  t he  gr a nt or  no
pr e f e r e nc e  i s  gi ve n t o  t he  pr e mi s e s  ove r  t he  ha be ndum
be c a us e  of  pos i t i on  or  f or m,  a nd t he  e s t a t e  gr a nt e d i n
t he  pr e mi s e s  ma y be  e nl a r ge d,  qua l i f i e d or  di mi ni s he d i n
t he  ha be ndum c l a us e .  

The  pa r a mount  r ul e  of  c ons t r uc t i on t o  whi c h a l l
ot he r s  a r e  s ubs e r vi e nt  i s  t ha t  t he  i nt e nt i on of  t he
gr a nt or  i s  t o  be  de c i de d by c ons i de r a t i on of  t he  wor ds  he
us e d.   ( Empha s i s  a dde d) .   And a s  a  c or ol l a r y,  t o  r e a c h
t he  i nt e nt i on i t  i s  pr ope r  t o  c ons i de r  t he  e nt i r e
i ns t r ume nt  wi t hout  r e ga r d t o  t e c hni c a l  pa r t s  or  di vi s i ons
of  t he  de e d.   ( Ci t a t i ons  omi t t e d) .

Thi s  pr i nc i pl e  of  l a w of  i nt e r pr e t a t i on i s  we l l
s e t t l e d by a  l ong a r r a y of  a ut hor i t i e s .

 
I f  c l a us e s  or  pa r t s  of  a  de e d a r e  c onf l i c t i ng  or

r e pugna nt ,  t he  i nt e nt i on i s  ga t he r e d f r om t he  whol e
i ns t r ume nt ,  i ns t e a d of  f r om pa r t i c ul a r  c l a us e s ,  a nd i f  i t
i s  t he  c l e a r  i nt e nt  of  t he  gr a nt or  t ha t  a ppa r e nt l y
i nc ons i s t e nt  pr ovi s i ons  s ha l l  a l l  s t a nd,  i t  wi l l  be  gi ve n
t ha t  e f f e c t  i f  pos s i bl e ,  a nd t he  t e c hni c a l  r ul e s  of  t he
c ommon l a w a s  t o  t he  di vi s i on of  de e ds  i nt o f or ma l  pa r t s
wi l l  not  pr e va i l  a s  a ga i ns t  t he  ma ni f e s t  i nt e nt  of  t he
pa r t i e s ,  a s  s hown by t he  whol e  de e d. '  16 Am. J . ,  Se c .  235;
Qua r l e s  v .  Ar t hur  [ 33 Te nn.  App.  291] ,  231 S. W. 2d [ 589] ,
591.

Hut c hi ns on v.  Boa r d,  250 S. W. 2d 82,  194 Te nn 223 ( Te nn.  1952)

T. C. A.  §  66- 1- 109 [ s e t  out  a bove ]  r e qui r e s  t ha t  t o  e s t a bl i s h

a  t e na nc y by t he  e nt i r e t i e s  t he  de e d f r om t he  gr a nt or  mus t  c ont a i n

t he  f o l l owi ng pr ovi s i on:  [ W] hi c h s ha l l  pr ovi de  t ha t  i t  i s  t he

gr a nt or ' s  i nt e nt i on by s uc h i ns t r ume nt  t o  c r e a t e  a n e s t a t e  by t he
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e nt i r e t i e s  i n  a nd t o  t he  e nt i r e  i nt e r e s t  i n  t he  pr ope r t y pr e vi ous l y

he l d by t he  gr a nt or .  ( Empha s i s  a dde d) .   I n  t he  de e d unde r  c ons i de r -

a t i on,  t he  gr a nt or ' s  i nt e nt  wa s  s t a t e d una mbi guous l y a nd s t r onge r ,

i n  our  vi e w,  t ha n t ha t  r e qui r e d by t he  s t a t ut e .   We  f i nd a nd hol d

t ha t  t he  s t a t e me nt  of  i nt e nt  i n  t he  de e d unde r  c ons i de r a t i on i s  a

c ont i nua nc e  of  t he  ha be ndum c l a us e  ( now f or  a l l  pr a c t i c a l  pur pos e s

a  us e l e s s  di s t i nc t i on f r om ot he r  pa r t s  of  t he  de e d. )

We  not e  t ha t  e xt r i ns i c  e vi de nc e  i s  r e qui r e d t o  i nt e r pr e t  t he

de e d i f  t he  de e d we r e  t o  be  c ons t r ue d a s  a ppe l l a nt  woul d ha ve  us

do.   The  gr a nt i ng c l a us e  t a ke n l i t e r a l l y a t t e mpt s  t o c onve y a  one -

ha l f  i nt e r e s t  i n  s ome  of  t he  pr ope r t i e s  a l r e a dy owne d by t he

hus ba nd a nd wi f e  a s  t e na nt s  by t he  e nt i r e t y .   ( The  or i gi na l  de e ds

a r e  a  pa r t  of  t he  r e c or d. )

We  c onc ur  i n  t he  c onc l us i on r e a c he d by t he  t r i a l  c our t .   We

t he r e f or e  a f f i r m t he  j udgme nt  i n a l l  r e s pe c t s .   Cos t s  of  t hi s

a ppe a l  a r e  a dj udge d a ga i ns t  t he  a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d

t o t he  t r i a l  c our t .

______________________________
                                   Don T.  Mc Mur r a y,  J udge

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge
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___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge



I N THE COURT OF APPEALS

I N RE:  ESTATE OF RANDALL GREER  ) BLEDSOE CHANCERY
SI MMONS,  De c e a s e d                ) C. A.  NO.  03A01- 9704- CH- 00108  
                                )
                                )
MARGARET S.  SI MMONS,             )
                                )
               Appe l l e e          )
                                )
                                )
vs .                              ) HON.  J EFFREY F.  STEWART
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
THE ESTATE OF RANDALL GREER     ) AFFI RMED AND REMANDED
SI MMONS,                         )
                                )
               Appe l l a nt         )

JUDGMENT

Thi s  a ppe a l  c a me  on  t o  be  he a r d upon t he  r e c or d f r om t he

Cha nc e r y Cour t  of  Bl e ds oe  Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  t he r e f or e  a f f i r m t he  j udgme nt  i n a l l  r e s pe c t s .   Cos t s  of

t hi s  a ppe a l  a r e  a dj udge d a ga i ns t  t he  a ppe l l a nt  a nd t hi s  c a s e  i s

r e ma nde d t o  t he  t r i a l  c our t .
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                                  PER CURI AM


